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RULE 35 STATEMENT

Wal-Mart Stores, Inc. respectfully seeks en banc review. The panel’s initial
opinion sustaining certification of the largest employment class in history accepted
rulings by the district court that starkly conflicted with decisions of this Court, the
Supreme Court, and numerous other Circuits. The “majority’s new opinion does
not solve the problems of its previous opinion” (slip op. 16248 (Kleinfeld, J., dis-
senting)); in fact, it has made the decisional conflicts even more pronounced. The
new opinion affirms the erroneous certification order while repeatedly rejecting
the district court’s analfsis or denying that the district court reasoned in the man-
ner that the original opinion had defended it for doing. And the panel, retreating
from its previous opinion, now remands this case for discovery and trial without
even addressing Wal-Mart’s argument that further proceedings violate the Consti-
tution and Title VII.!

Among other things, the majority’s incorrect conclusion that a class action
seeking billions of dollars in punitive damages and backpay can be certified under
Rule 23(b)(2), which only allows certification of injunctive or declaratoryvrelief

claims, directly conflicts with multiple cases, including Ortiz v. Fibreboard Corp.,

I The changes between the original and new opinions are graphically demon-
strated in a redlined document that Wal-Mart submitted concurrently herewith.



527 U.S. 815 (1999), Allison v. Citgo Petroleum Corp., 151 F.3d 402 (5th Cir.
1998), and Beck v. Boeing, 60 Fed. Appx. 38 (9th Cir. 2003).

Moreover, Wal-Mart showed that the district court’s proposed trial plan for
managing this gargantuan case violated Title VII, the Rules Enabling Act, and the
Constitution. In its new opinion, while purporting to defer to the district court’s
judgment, the panel has literally excised any defense of the trial plan, permitting
this unprecedented class action to proceed yet expressing “no opinion” as to the
sole proposed means of managing it. And the panel’s suggestion that the aberra-
tional decision in Hilao v. Estate of Marcos, 103 F.3d 767 (9th Cir. 1996), might
provide a means to éolve the intractable manaéeability problems posed by the
class contradicts multiple decisions, including State Farm Mut. Auto. Ins. Co. v.
Campbell, 538 U.S. 408 (2003), and Teamsters v. United States, 431 U.S. 324
(1977).

ARGUMENT

This Title VII lawsuit was brought by a handful of plaintiffs with widely
varied employment histories (see slip op. 16250-53 (Kleinfeld, dissenting)), on
behalf of a putative nationwide class of alZ current and former female Wal-Mart
employees, “from part-time entry-level hourly employees to salaried managers” in
over 3,400 stores. Slip op. 16213. The district court certified that class, which

was estimated to exceed 1.5 million—more than the active-duty personnel in the

2



Army, Navy, Air Force, Marines, and Coast Guard combined—and has only con-
tinued to grow. In affirming, the majority adopted a highly unusual approach that
is at odds with appellate decisions elsewhere. As Judge Kleinfeld concludes in his
virtually unanswered dissent: “This class certification violates the requirements of
Rule 23. It sacrifices the rights of women injured by sex discriminatibn. And it
violates Wal-Mart’s constitutional rights.” Slip op. 16260.

L. Certification Was Improper Under Rule 23(b)(2)

The majority’s overarching error, which infects the entire opinion, is its rul-
ing that this class, seeking billions of dollars in monetary relief on behalf of both
former and current employees, is properly certifiable under Rule 23(b)(2). Rule
23(b)(2) allows certification of mandatory classes asserting only if “final injunc-
tive relief or corresponding declaratory relief is appropriate respecting the class as
a whole” (emphases added). Given that plain language, the Supreme Court has
recognized the “substantial possibility” that actions for monetary relief cannot
proceed under Rule 23(b)(2). Ticor Title Ins. Co. v. Brown, 511 U.S. 117, 121
(1994); see Adams v. Robertson, 520 U.S. 83, 85 (1997); Jefferson v. Ingersoll
Int’l Inc., 195 F.3d 894, 897 (7th Cir. 1999) (this remains “an open question . . . in
the Supreme Court”).

Class claims for monetary relief generally must proceed under Rule

23(b)(3), which requires notice to absent class members, allows opt-outs, and im-



poses strict requirements of predominance, superiority, and manageability. See
Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 614-17 (1997). Plaintiffs in this
case did not even request (b)(3) certification, implicitly acknowledging (as they
must) that this case could never have been certified under that subsection. Instead,
they invoked only (b)(2), employing what seems to have become a standard tactic
in this Circuit. See Ellis v. Costco Wholesale Corp., No. 07-15838; Sepulveda v.
Wal-Mart Stores, Inc., No. 06-56090.

This tactic contravenes the Supreme Court’s recognition that Rule 23’s
“growing edge . . . would be the opt-out ciass authorized by subdivision (b)(3),”
not the mandatory classes allowed under other subdivisions of the Rule. Ortiz,
527 U.S. at 862. The majority’s erroneous approval of (b)(2) certification con-
flicts with decisions of this and other Circuits and warrants en banc review.

A.  The Panel Decision Exacerbates An Existing Conflict

The Advisory Committee Notes explain that a class cannot be certified un-
der Rule 23(b)(2) where the relief sought “relates . .. predominantly to money
damages,” but “[t]here is a split among circuits on how a court determines whether
monetary relief predominates in a Rule 23(b)(2) class suit.” Richards v. Delta Air
Lines, Inc., 453 F.3d 525, 531 n.8 (D.C. Cir. 2006). The panel majority’s decision

widens the split.



The position of most courts to have considered the issue is that (b)(2) certi-
fication is unavailable unless the monetary claims are “incidental” in the sense that
they “flow directly from liability to the class as a whole on the claims forming the
basis of the injunctive or declaratory relief.” Allison, 151 F.3d at 415; see also
Reeb v. Ohio Dep’t of Rehab. & Corr., 435 F.3d 639, 649-50 (6th Cir. 2006);
Murray v. Auslander, 244 F.3d 807, 812 (11th Cir. 2001); Lemon v. Int’l Union of
Operating Eng’rs, 216 F.3d 577, 580-81 (7th Cir. 2000). Until recently, this Court
also seemingly followed Allison. See Kanter v. Warner-Lambert Co., 265 F.3d
853, 860 (9th Cir. 2001); Smith v. Univ. of Wash., Law Sch., 233 F.3d 1188, 1196
~(9th Cir. 2000).

The panel majoriﬁy, however, invoked Molski v. Gleich, 318 F.3d 937 (9th
Cir. 2003), which expressly “refuse[d] to adopt the approach set forth in Allison,”
id. at 949, and instead adopted a test “focusing predominantly on the plaintiffs’ in-
tent in bringing the suit.” Slip op. 16234.2 This ruling was crucial to the panel’s

decision because it is undisputed that any punitive damages or backpay award

2 Molski followed the lead of Robinson v. Metro-N. Commuter R.R. Co., 267
F.3d 147 (2d Cir. 2001), a decision in a line of Second Circuit cases that have
since been expressly disapproved by that court. In re IPO Sec. Litig., 471 F.3d 24,
35-38, 42 (2d Cir. 2006).



would necessarily flow to class members individually rather than to the class as a
whole and, therefore, would not satisfy the 4/lison “incidental” standard.

The panel’s perpetuation of Molski’s departure from the Allison line of
cases is in and of itself sufficient reason to grant en banc review. This conflict
among the Circuits .is mature and acknowledged, and the resolution of that conflict
is, in this case, outcome-determinative. If the en banc Court were to overrule Mol-
ski and adhere to the Allison position, then the clasé certification order would have
to be vacated. Moreover, as discussed next, even if the Court were to retain Mol-
ski, the panel’s implementation of Rule 23(b)(2) creates decisional conflicts on
important issues that also deserve en banc review.

B.  The Panel Decision Creates A Multitude Of New Conflicts

While the majority’s initial opinion credited plaintiffs’ self-serving declara-
tions that their primary intent was to secure injunctive relief (slip op. 1362-63
n.12), “certification does n.ot hinge on the subjective intentions of the class repre-
sentatives and their counsel in bringing suit.” In re Monumental Life Ins. Co., 365
F.3d 408, 415 (5th Cir. 2004). The panel’s new decision omits any mention of
plaintiffs’ declarations and now appears to acknowledge that the predominance
inquiry must be an objective one. Yet, although the panel was “satisfied” (slip op.
16237, 16240) that “in the absence of a possible monetary recovery, reasonable

plaintiffs would bring [this] suit to obtain the injunctive or declaratory relief



sought” (slip op. 16234) (internal quotation marks omitted, alteration added)—a
test that does not comport with Rule 23’s language or structure—its attempts to
justify this ruling create a string of decisional conflicts.

First, the panel’s entire analysis was expressly based on a “‘permissive’”
view of Rule 23’s requirements, which it characterized as “‘minimal.”” Slip op.
16218-19. But a class “may only be certified if the trial couﬁ is satisfied, after a
rigorous analysis, that the prereqﬁisites of Rule 23(a) have been satisfied.” Gen.
Tel. Co. of the Sw. v. Falcon, 457 U.S. 147, 161 (1982). The majority’s “‘very
limited”” and “‘highly deferential’” review of the district court’s decision (slip op.
16215) contradicts settled law elsewhere. See IPO, 471 F.3d at 41; In re GM Pick-
up Litig., 55 F.3d 768, 800 (3d Cir. 1995). Moreover, giving “‘greater deference’”
(slip op. 16215)—i.e., less scrutiny—because the district court certified the class
violates the Supreme Court’s instruction that the standard of review does not turn
on Who won in the lower court. Gen. Elec. Co. v. Joiner, 522 U.S. 136, 141-42
(1997).

Second, Rule 23(b)(2) may be invoked only where the defendant has acted
in a manner “generally applicable to the class.” But although plaintiffs’ claims
center on ad hoc, discretionary pay and promotion decisions made by individual
managers at the store level, they presented only data aggregated at a regional or

national level. Wal-Mart, by contrast, presented a store-level statistical analysis to



dispel any suggestion that it had acted in a manner generally applicable to the
class. The panel said that this evidence had been rebutted “to the extent that Plain-
tiffs’ evidence and theories remain viable at this pre-merits analysis stage” (slip
op. 16235). But plaintiffs’ contentions remained “viable” only because the district
court ruled that it was precluded from resolving evidentiary conflicts and “statisti-
cal dueling” at the certification stage. 222 F.R.D. 137, 155, 159 nn.21 & 29 (N.D.
Cal. 2004).3

The panel’s initial opinion affirmed the district court’s express refusal to re-
solve “merits issues” on the basis. of two decisions that the Second Circuit has it-
self “disavowed.” IPO, 471 F.3d at 38-39, 42. In the new opinion, the panel re-
versed course and acknowledged that, because a district court “must consider evi-
dence which goes to the requirements of Rule 23 . . . [I]Jf the district court had re-
jected Wal-Mart’s arguments . . . solely because they overlapped with ‘merits is-
sues,” that would have been error.” Slip op. 16219 n.2 (internal quotation marks
omitted). Yet the panel affirmed the district court’s ultimate conclusions even

though they were expressly premised on the wrong legal standard. But see Haw-

3 Plaintiffs’ criticisms of Wal-Mart’s evidence, echoed uncritically by the
panel (slip op. 16225-27), were rejected by the district court. 222 F.R.D. 189, 198
(N.D. Cal. 2004); 222 F.R.D. at 157 n.25.



kins v. Comparet-Cassani, 251 F.3d 1230, 1237 (9th Cir. 2001) (“A court abuses
its discretion if its certification order is premised on legal error”).

By uncritically accepting plaintiffs’ disputed theory of systemic discrimina-
tion, the panel (like the district court) contravened numerous decisions from this
and other Circuits denying certification of so-called “excess subjectivity” classes
that span multiple facilities and job types. E.g., Grosz v. Boeing Co., 136 Fed.
Appx. 960 (9th Cir. 2005); Cooper v. S. Co., 390 F.3d 695, 715 (11th Cir. 2004);
Bacon v. Horgda of Am. Mfg., Inc., 370 F.3d 565, 571 (6th Cir. 2004); Garcia v.
Johanns, 444 F.3d 625, 632 (D.C. Cir. 2006); Love v. Johanns, 439 F.3d 723, 730-
31 (D.C. Cir. 2006); Stastny v. S. Bell Tel. & Tel. Co., 628 F.2d 267, 279 (4th Cir.
1980). The panel did not distingﬁish any of these authorities (or the many others
cited by Wal-Mart) and, to the extent the four older cases it cited (slip op. 16223
n.4) remain viable, they serve only to illustrate the conflicts that this issue has en-
gendered. In the absence of any challenge to “a specific discriminatory policy
promulgated by Wal-Mart” (slip op. 16222), plaintiffs cannot show either that
Wal-Mart has acted on grounds generally applicable to the class or that the class
itself is “cohesive” as required by Rule 23(b)(2). See Barnes v. Am. Tobacco Co.,
161 F.3d 127, 143 (3d Cir. 1998); In re St. Jude Med., Inc., 425 F.3d 1116, 1121

(8th Cir. 2005).






