








































UNITED STATES OF AMERICA 

v. 

SALIM AHMED HAMDAN 

D-043 

GOVERNMENT’S RESPONSE 

To the Defense Motion to 
Reconsider Ruling on Personal Jurisdiction 

(Equal Protection)  
 

10 July 2008 

 

1. Timeliness:  This motion is filed within the timelines established by the Military 
Commissions Trial Judiciary Rule of Court 3(6)(b) and the Military Judge’s scheduling 
order of 7 July 2008.  

2. Relief Requested:  The Government respectfully submits that the Defense motion 
to dismiss all charges for lack of jurisdiction should be denied.  In reaching that 
conclusion, the Government respectfully requests that the Military Judge rule both that 
the equal protection component of the Due Process Clause does not apply to the accused, 
and that, even if it does, the jurisdictional provision of the Military Commissions Act 
fully complies with such constitutional protections. 

3. Overview:  

a. As this Commission correctly held, the Supreme Court’s holding in Boumediene 
v. Bush, 128 S. Ct. 2229 (2008), was “limited and narrow, and clearly based upon the 
most unusual circumstances that led to it.”  United States v. Hamdan, D-042 Ruling on 
Motion for Additional Continuance, at 1 (26 June 2008).  This Commission further held 
that “[i]t is not clear, and the Court did not hold, that any other provision of the 
constitution will protect the detainees at Guantanamo Bay.”  Id.  This Commission is 
correct that the Court’s holding in Boumediene did not reach the equal protection claims 
that the accused would derive from it. 

b. Moreover, even if the equal protection component of the Due Process Clause of 
the Fifth Amendment1 does apply to the accused in this case, application of the Military 
Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600 (2006) (“MCA”), only to 

                                                 
1  Although the Fifth Amendment does not have an equal protection clause, the Supreme Court has 

held that its Due Process Clause contains an equal protection component.  See, e.g., Bolling v. Sharpe, 347 
U.S. 497, 500 (1954) (holding that “racial segregation in the public schools of the District of Columbia is a 
denial of the due process of law guaranteed by the Fifth Amendment to the Constitution”).  Contrary to the 
accused’s Motion to Dismiss, however, it is inaccurate to state that the Military Commissions Act could 
possibly “violate[] the Equal Protection Clause of the Fourteenth Amendment, applicable to the U.S. 
Government and these proceedings by virtue of the Fifth Amendment’s Due Process Clause.”  Def. Mot. at 
1.  No case stands for the proposition that any “reverse-incorporation” principle extends the Fourteenth 
Amendment to the federal Government, particularly in light of the fact that section 1 of the Fourteenth 
Amendment applies only to “State[s].”   



alien unlawful enemy combatants is a rational distinction when the United States is at 
war with foreign enemies.  The United States has historically and appropriately drawn 
distinctions in our armed conflicts between citizens who assist our enemies and aliens 
who are not members of our political community and who owe no allegiance to the 
United States.  In both World War I and World War II, the United States prosecuted alien 
enemies by military commissions under circumstances in which citizens assisting those 
enemies were prosecuted in the civilian courts.  In a time of war, the federal Government 
must use force to prevent the enemy, whether a foreign state or a terrorist organization, 
from harming American lives and property.  In doing so, it is rational for the Government 
to make distinctions between citizens and enemies in the use of force, as well as in 
detentions and punishment. 

c. Finally, in enacting the MCA and amending Article 21 of the Uniform Code of 
Military Justice, Congress and the President—the political branches of the federal 
Government charged with defining our Nation’s international obligations—determined 
that the MCA itself satisfied the international obligations of the United States and 
therefore the accused could not directly invoke the Geneva Conventions before the 
commission.  Congress and the President are entitled to define the extent of that treaty’s 
scope, and whether and to what extent it should have domestic force.  In addition, even if 
international law required some system of military commissions different from that 
authorized by the MCA, the accused has not cited a single case standing for the 
proposition that an Act of Congress would yield to international law.  Because Congress 
has unambiguously legislated on the subject at hand, any analysis of international law 
here is irrelevant.  The motion to dismiss all charges for lack of jurisdiction should be 
denied. 

4. Burden of Persuasion:  The Prosecution bears the burden of demonstrating the 
factual basis for jurisdiction by a preponderance of the evidence.  See Rule for Military 
Commissions (“RMC”) 905(c)(2)(B). 

5. Facts:  

a. Following a robust evidentiary hearing, this Commission on 19 December 2007 
found the accused to be an alien unlawful enemy combatant, subject to the jurisdiction of 
this military commission under section 948c of the MCA.  See United States v. Hamdan, 
On Reconsideration Ruling on Motion to Dismiss for Lack of Jurisdiction, at 8 (19 Dec. 
2007) (“19 Dec. 2007 Reconsideration Ruling”); see also 10 U.S.C. § 948c (“Any alien 
unlawful enemy combatant is subject to trial by military commission under this 
chapter.”). 

b. In its 19 December 2007 Reconsideration Ruling, the Commission also rejected 
the accused’s argument that the MCA’s jurisdictional provision violates the equal 
protection component of the Due Process Clause, holding instead that the Constitution 
does not protect alien detainees at Guantanamo, and relying on the D.C. Circuit’s 
decision in Boumediene v. Bush, 476 F.3d 981 (D.C. Cir. 2007).  See 19 Dec. 2007 
Reconsideration Ruling at 10. 
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c. On 12 June 2008, the Supreme Court narrowly reversed the Court of Appeals’ 
decision in Boumediene, and held that the Boumediene-petitioners—some of whom had 
been held for over six years without ever having been charged—had rights under the 
Suspension Clause.  See 128 S. Ct. at 2277.  The Court did not, however, consider 
whether the Constitution applied to other petitioners—such as those situated like Mr. 
Hamdan, who have been charged under the Military Commissions Act—nor did the 
Court consider whether other constitutional rights, beyond the Suspension Clause, 
applied to the Boumediene-petitioners (let alone to individuals such as Mr. Hamdan).  See 
id. (“It bears repeating that our opinion does not address the content of the law that 
governs petitioners’ detention.  That is a matter yet to be determined.”). 

6. Discussion: 

a. An alien enemy combatant, such as the accused, who has been charged under 
the MCA, has no rights under the equal protection component of the Due 
Process Clause. 

i. In Boumediene, the Supreme Court addressed a narrow question—whether 
the Suspension Clause of the Constitution, art. I, § 9, cl. 2, applies to alien enemy 
combatants detained at Guantanamo Bay, who are being held based solely upon the 
determination of a Combatant Status Review Tribunal.  The Court concluded that 
uncharged enemy combatants at Guantanamo Bay must, after some period of time, be 
afforded the right to challenge their detention through habeas corpus.  In reaching that 
conclusion, the Court considered both the historical reaches of the writ of habeas corpus, 
see id. at 2244-51, and the “adequacy of the process” that the petitioners had received.  
The Court signaled no intention of extending the individual rights protections of the 
Constitution to alien enemy combatants tried by military commission.   

ii. To the contrary, the Court emphasized that “[i]t bears repeating that our 
opinion does not address the content of the law that governs petitioners’ detention.” 
Boumediene, 128 S. Ct. at 2240; see also id. at 2277.  The Court observed that the 
petitioners in that case had been held for over six years without ever receiving a hearing 
before a judge, see id. at 2275, and the Court specifically contrasted the circumstances of 
the petitioners with the enemy combatants in Quirin and Yamashita who had received a 
trial before a military commission (under procedures far more circumscribed than those 
applicable here).  The Court noted that it would be entirely appropriate for “habeas 
corpus review . . . to be more circumscribed”— if the court were in the posture of 
reviewing, not the detention of uncharged enemy combatants, but those who had held a 
hearing before a judgment of a military commission “involving enemy aliens tried for 
war crimes.”  See id. at 2270-71.   

iii. Boumediene thus was a decision concerning the separation of powers 
under the Constitution and the role that the courts may play, under the unique 
circumstances of the detention at Guantanamo Bay, in ensuring judicial review of the 
detentions of individuals who had not received any adversarial hearing before a court or 
military commission.  See Boumediene, 128 S. Ct. at 2259 (“[T]he writ of habeas corpus 
is itself an indispensable mechanism for monitoring the separation of powers.”).  In 
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considering whether the Suspension Clause would apply, Boumediene articulated a multi-
factored test of which the first factor required consideration of “the detainees’ citizenship 
and status and the adequacy of the process through which status was determined.”  See id. 
at 2237.  In this case, there is no dispute that Hamdan is an alien, and he is being tried 
before a military commission established by an Act of Congress and with the panoply of 
rights secured by the MCA.  The Commission has already determined Hamdan’s status, 
after a full and fair adversarial hearing before the military judge.  Thus, under the test set 
forth in Boumediene, the accused could not claim any rights under the Suspension 
Clause.  It goes without saying that he may not lay claim to any of the other individual 
rights secured by the Constitution.     

iv. Indeed, even if the Defense could claim an entitlement under Boumediene 
to rights under the Suspension Clause, the Supreme Court’s decision did not, in any way, 
upset the well-established holding, recognized previously by the Commission, that the 
Fifth Amendment and other individual rights secured by the Constitution do not apply to 
alien enemy combatants lacking any voluntary connection to the United States.  The 
Supreme Court has recognized that the writ of habeas corpus historically has had an 
“extraordinary territorial ambit.”  See Rasul v. Bush, 542 U.S. 466, 482 n.12 (2004).  By 
contrast, the Court has made clear—in precedents that Boumediene did not question—
that the individual rights provisions of the Constitution run only to aliens with a 
substantial connection to our country and not to alien enemy combatants detained abroad.  
See United States v. Verdugo-Urquidez, 494 U.S. 259 (1990); see also Johnson v. 
Eisentrager, 339 U.S. 763 (1950) (finding “no authority whatever for holding that the 
Fifth Amendment confers rights upon all persons, whatever their nationality, wherever 
they are located and whatever their offenses”).   

v.   The Defense, on this motion, claims a constitutional entitlement to the 
protection of the equal protection component of the Fifth Amendment that would 
preclude Congress from distinguishing between an alien and a citizen of this country.  In 
Verdugo-Urquidez, 494 U.S. 259, however, the Supreme Court rejected a claim that was 
substantively identical to that of the Defense here, asserting that “treat[ing] aliens 
differently from citizens with respect to the Fourth Amendment somehow violates the 
equal protection component of the Fifth Amendment,” because “the result of accepting 
[this] claim would have significant and deleterious consequences for the United States in 
conducting activities beyond its boundaries.”  Verdugo-Urquidez, 494 U.S. at 273.   

vi. Indeed, even when an alien is found within United States territory (as was 
the nonresident alien in Verdugo-Urquidez) the degree to which constitutional protections 
apply depends on whether the alien has developed substantial voluntary contacts with the 
United States.  Id. at 271.  The accused’s contacts with the United States, which consist 
solely of unlawfully waging war against the nation and being detained in a U.S. military 
base, “is not the sort to indicate any substantial connection with our country.”  Id.; see 
Eisentrager, 339 U.S. at 783 (finding “no authority whatever for holding that the Fifth 
Amendment confers rights upon all persons, whatever their nationality, wherever they are 
located and whatever their offenses”).  As the Eisentrager Court explained, “[i]f [the 
Fifth] Amendment invests enemy aliens in unlawful hostile action against us with 
immunity from military trial, it puts them in a more protected position than our own 
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soldiers” because “American citizens conscripted into the military service are thereby 
stripped of their Fifth Amendment rights and as members of the military establishment 
are subject to its discipline, including military trials for offenses against aliens or 
Americans.”  339 U.S. at 783. 

vii. Boumediene’s holding was premised on the unique role of habeas corpus 
in policing the separation of powers in our constitutional system, see Boumediene, 128 S. 
Ct. at 2259, and on a factual difference between Eisentrager’s petitioners and those in 
Boumediene:  the former did not contest their status as enemy combatants; the latter did 
so contest their status and thus required a remedy in habeas.  See id.  Nothing in 
Boumediene, however, casts doubt on Eisentrager’s well-established (and subsequently 
applied) denial that the Constitution applies in toto to nonresident aliens.  Boumediene 
certainly does not extend the Constitution’s individual-rights protections, contrary to 
Eisentrager, Verdugo-Urquidez and other cases, to alien unlawful enemy combatants 
before congressionally-constituted military commissions.  To paraphrase the Boumediene 
Court itself, “if the [petitioner’s] reading of [Boumediene] were correct, the opinion 
would have marked not only a change in, but a complete repudiation of” long-standing 
precedent.  Id. at 2258.   Accordingly, the equal protection component of the Due Process 
Clause remains inapplicable to the accused. 

viii. The Commission previously recognized, relying on the D.C. Circuit’s 
decision in Boumediene, that under these established Supreme Court precedents, the 
Defense’s motion should be denied.  See United States v. Hamdan, On Reconsideration 
Ruling on Motion to Dismiss for Lack of Jurisdiction, at 9-10 (19 Dec. 2007).  Because 
the Supreme Court did not disturb those holdings in Boumediene, they remain binding 
precedent before this Commission.  As the Court explained in Agostini v. Felton, 521 
U.S. 203 (1997), “if a precedent of this Court has direct application in a case, yet appears 
to rest on reason rejected in some other line of decisions, the Court of Appeals should 
follow the case which directly controls, leaving to this Court the prerogative of overruling 
its own decisions.”  Id. at 237-38 (quotation omitted); see also Public Citizen v. U.S. Dist. 
Court for Dist. of Columbia, 486 F.3d 1342 (D.C. Cir. 2007) (“The Supreme Court has 
repeatedly cautioned that we ‘should [not] conclude [that its] more recent cases have, by 
implication, overruled an earlier precedent.’”) (quoting Agostini, 521 U.S. at 237) 
(alteration in original).  Thus, the recognition that Boumediene did not overrule those 
cases is sufficient in and of itself to deny the Defense’s motion. 

ix. Contrary to Agostini, however, the Defense would read Boumediene as, 
sub silentio, overruling the Court’s existing precedents and providing a multi-factored 
test for the analysis of other constitutional rights.  It is clear, however, that the test 
enunciated by the Court to determine whether the Suspension Clause applied to the 
Boumediene-petitioners was specifically geared to measuring whether the Suspension 
Clause—and not any other constitutional provision—applies to those petitioners.  See id. 
at 2237.  That three-part test was clearly intended by the Court only to resolve the 
“limited and narrow,” Hamdan, D-042 Ruling on Motion for Additional Continuance, at 
1, issue before it, and is therefore inapposite to the question of whether others portions of 
the Constitution apply to alien detainees at Guantanamo.  
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x. Even so, under that functional analysis endorsed in Boumediene for 
purposes of the Suspension Clause, it is clear that enemy aliens abroad do not come 
within the protection of the Equal Protection Clause (or the equal protection component 
of the Due Process Clause).  The Government has broad latitude when it operates in the 
international sphere, where the need to protect the national security and conduct our 
foreign relations is paramount.  See Haig v. Agee, 453 U.S. 280, 292, 307-308 (1981); see 
also Palestine Information Office v. Schultz, 853 F.2d 932, 937 (D.C. Cir. 1988) (holding 
that, in applying constitutional scrutiny to challenged Executive action within the United 
States, court must give particular deference to political branches’ evaluation of our 
interests in the realm of foreign relations and selection of means to further those 
interests).  In the international arena, distinctions based on alienage are commonplace in 
the conduct of foreign affairs.  See, e.g., DKT Memorial Fund, Inc. v. Agency for 
International Development, 887 F.2d 275, 290-291 (D.C. Cir. 1989) (recognizing that the 
government speaks in the international sphere “not only with its words and its funds, but 
also with its associations”).  Drawing a distinction between aliens abroad, on the one 
hand, and those who make up part of our political community, on the other hand, is a 
basic feature of sovereignty.  See Cabell v. Chavez-Salido, 454 U.S. 432, 439 (1982); 
Foley v. Connelie, 435 U.S. 291, 295-296 (1978); cf. Mathews v. Diaz, 426 U.S. 67, 80, 
85 (1976) (recognizing that it is “a routine and normally legitimate part” of the business 
of the Federal Government to classify on the basis of alien status and to “take into 
account the character of the relationship between the alien and this country”).  In this 
context, application of equal protection principles to limit the political branches’ 
treatment of aliens abroad would improperly interfere with those branches’ 
implementation of our foreign policy and their ability to successfully prosecute a foreign 
war. 

b. Even if the accused were to possess constitutional rights under the equal 
protection component of the Due Process Clause, the Military Commissions 
Act’s application only to alien unlawful enemy combatants is a rational 
distinction when the United States is at war with foreign enemies. 

i. The Military Commissions Act provides that military commissions 
authorized thereby may try only “alien unlawful enemy combatants.”  10 U.S.C. 
§ 948d(a).2  The MCA’s distinction between citizens and aliens, and its extension of 
jurisdiction only to the latter, is a rational distinction in light of the Government’s 
legitimate obligation to punish those who are at war with the United States or its allies. 

ii. The Supreme Court has made clear that federal policies regarding aliens 
are subject to great deference.  See, e.g., Nyquist v. Mauclet, 432 U.S. 1, 7 n.8 (1977) 
(“Congress, as an aspect of its broad power over immigration and naturalization, enjoys 
rights to distinguish among aliens that are not shared by the States.”); Mathews v. Diaz, 
426 U.S. 67, 80 (1976) (“The fact that an Act of Congress treats aliens differently from 
citizens does not in itself imply that such disparate treatment is ‘invidious.’”); id. at 86-87 

                                                 
2  The MCA defines an “alien” as “a person who is not a citizen of the United States.”  10 U.S.C. 

§ 948a(3). 
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(“Contrary to appellees’ characterization, it is not ‘political hypocrisy’ to recognize that 
the Fourteenth Amendment’s limits on state powers are substantially different from the 
constitutional provisions applicable to the federal power over immigration and 
naturalization.”); Graham v. Richardson, 403 U.S. 365, 376-77 (1971) (“An additional 
reason why the state statutes at issue in these cases do not withstand constitutional 
scrutiny emerges from the area of federal-state relations.  The National Government has 
broad constitutional powers in determining what aliens shall be admitted to the United 
States, the period they may remain, regulation of their conduct before naturalization, and 
the terms and conditions of their naturalization.”) (internal quotation marks omitted).  As 
the Supreme Court has repeatedly observed:  

[T]he responsibility for regulating the relationship between the United 
States and our alien visitors has been committed to the political branches 
of the Federal Government. . . . “[A]ny policy toward aliens is vitally and 
intricately interwoven with contemporaneous policies in regard to the 
conduct of foreign relations, the war power, and the maintenance of a 
republican form of government.  Such matters are so exclusively entrusted 
to the political branches of government as to be largely immune from 
judicial inquiry or interference.” 

Diaz, 426 U.S. at 81 & n.17 (third alteration in original) (quoting Harisiades v. 
Shaughnessy, 342 U.S. 580, 588-589 (1952)); see also Fiallo v. Bell, 430 U.S. 787, 792 
(1977).3   

iii. The Defense contends that distinctions between aliens and citizens under 
federal law should be subject to heightened scrutiny, citing Graham v. Richardson, 403 
U.S. 365 (1971).  Graham, however, stands for the unremarkable proposition that 
discrimination in administering state welfare programs based on the classification of 
resident aliens, voluntarily residing in the United States (legally or otherwise), will be 
strictly scrutinized.  See also Pyler v. Doe, 457 U.S. 202 (1982) (same); Yick Wo v. 

                                                 
3  The accused cites Wong Wing v. United States, 163 U.S. 228 (1896), for the proposition that 

“aliens are entitled to the same constitutional protections as citizens in criminal proceedings.”  Def. Mot. at 
8.  As an initial matter, it should be noted that—contrary to the accused’s contention that the MCA’s 
jurisdictional provision is subject to strict scrutiny—the Fifth Circuit in the recent case of Rodriguez-Silva 
v. INS, 242 F.3d 243 (5th Cir. 2001), employed only rational basis review in considering the level of 
scrutiny applicable to an equal protection challenge by an alien against the federal Government.  See 
Rodriguez-Silva, 242 F.3d at 247 (“[E]ven though equal protection principles require the same type of 
analysis under the Fifth and Fourteenth Amendments, the scope of the two protections is not necessarily 
identical.”) (citation omitted).  In any event, while it may ordinarily be the case that “an alien may not be 
punished criminally without the same process of law that would be due a citizen of the United States,” id. 
(citing Wong Wing), that view is inapposite with respect to punishing violations of the law of war and 
related offenses, just as it is inappropriate to require that citizens and aliens be treated identically under our 
immigration laws.  Acts of war, unlike acts that are merely criminal, by definition have a foreign source, 
and it is both appropriate and necessary for the Government to make distinctions between aliens and 
citizens by the very act of defending our Nation from its enemies and punishing violations of the law of war 
and related offenses.  As such, distinctions between citizens and aliens that might be inappropriate with 
respect to ordinary criminal matters are rational and appropriate in the context of punishing and deterring 
war crimes. 
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Hopkins, 118 U.S. 356 (1886) (same).  Nothing in these or any other cases cited by the 
accused suggests that the Supreme Court meant to provide heightened scrutiny for the 
claims against the federal Government of nonresident alien enemy combatants captured 
on a foreign battlefield and held outside the sovereign borders of the United States.  The 
Supreme Court has itself rejected the extension of these precedents to the claim advanced 
by this petitioner.  See Verdugo-Urquidez, 494 U.S. at 271 (“These cases, however, 
establish only that aliens receive constitutional protections when they have come within 
the territory of the United States and developed substantial connections with this 
country.”); see also In re Griffiths, 413 U.S. 717, 722 n.11 (1973) ( “We did not decide in 
Graham nor do we decide here whether special circumstances, such as armed hostilities 
between the United States and the country of which an alien is a citizen, would justify the 
use of a classification based on alienage.”).  As Verdugo-Urquidez makes clear, 
nonresident aliens lacking substantial connection to the United States are not similarly 
situated to United States citizens, and the United States may properly distinguish them 
from citizens.  Legislation may permissibly take into account such distinctions without 
meriting heightened scrutiny.4 

iv. The basis for the Supreme Court’s deference to the federal political 
branches in this area—that “the responsibility for regulating the relationship between the 
United States and our alien visitors has been committed to the political branches of the 
Federal Government,” Diaz, 426 U.S. at 81 & n.17—is magnified in the present case, 
which involves the regulation of aliens held as enemy combatants, thus implicating grave 
war powers, national security and foreign policy concerns.  See also Harisiades, 342 U.S. 
at 586, 587 (“Under our law, the alien in several respects stands on an equal footing with 
citizens, but in others has never been conceded legal parity with the citizen. . . . So long 
as the alien elects to continue the ambiguity of his allegiance his domicile here is held by 
a precarious tenure.”) (footnotes omitted).  As the Court in Eisentrager recognized,  

even by the most magnanimous view, our law does not abolish inherent 
distinctions recognized throughout the civilized world between citizens 
and aliens, nor between aliens of friendly and of enemy allegiance, nor 
between resident enemy aliens who have submitted themselves to our laws 
and nonresident enemy aliens who at all times have remained with, and 
adhered to, enemy governments. 

                                                 
4 The MCA’s jurisdiction does extend to both resident and nonresident aliens, but the accused, as 

a nonresident alien, has no standing to allege an equal protection violation on behalf of resident aliens.  See, 
e.g., Kowalski v. Tesmer, 543 U.S. 125, 129 (2004); County Court of Ulster County v. Allen, 442 U.S. 140, 
154-55 (1979); see also United States v. Salerno, 481 U.S. 739, 745 (1987).  Even if the accused’s equal 
protection challenge were considered on behalf of the broader class of resident aliens, it would still be 
subject only to rational basis review.  See, e.g., Dandridge v. Williams, 397 U.S. 471, 485 (1970); 
Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 489 (1955); United States v. Carolene Products 
Co., 304 U.S. 144, 152 (1938).  Under that deferential standard, the jurisdictional provision of the MCA 
must be upheld as long as a court can identify a rational basis for it in service of a legitimate government 
objective.  See, e.g., Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 83-84 (2000). 

 

 8



339 U.S. at 769 (footnote omitted); see also id. (“Citizenship as a head of jurisdiction and 
a ground of protection was old when Paul invoked it in his appeal to Caesar.  The years 
have not destroyed nor diminished the importance of citizenship nor have they sapped the 
vitality of a citizen’s claims upon his government for protection.”). 

v. Distinctions between citizens and aliens drawn by Congress and the 
President are wholly appropriate when the United States is at war with foreign foes.  In a 
time of war, the federal Government must use force to prevent the enemy, whether a 
foreign state or a terrorist organization, from harming American lives and property.  To 
do so, the Government may properly draw distinctions between citizens and enemies in 
using force, as well as in detentions and punishment.  Acts of war, unlike acts that are 
merely criminal, generally have a foreign source, and it is both appropriate and necessary 
for the Government to make distinctions between aliens and citizens by the very act of 
defending our Nation from its enemies. 

vi. The United States can draw, and historically has drawn, distinctions 
between alien enemies and citizens who join and assist our enemies.  As members of our 
political community, citizens who assist foreign powers are not identically situated to 
aliens lacking any duty of allegiance to the United States.  The Constitution itself 
draws this distinction by defining the offense of treason, which as recognized under 
federal law, creates an offense with a penalty up to and including death, for citizens and 
others with a duty of allegiance to the United States, who levy war oar provide aid and 
comfort to the enemy.  See U.S. Const. art. III, sec. 3; see also 18 U.S.C. § 2381.  In both 
the current and in our past armed conflicts, the United States has distinguished between 
citizen and enemy combatants, including in the use of federal courts or military 
commission trials.  Justice Scalia described these historical distinctions in the course of 
dissenting in Hamdi v. Rumsfeld, 542 U.S. 507 (2004): 

In more recent times, too, citizens have been charged and tried in Article 
III courts for acts of war against the United States, even when noncitizen 
co-conspirators were not.  For example, two American citizens alleged to 
have participated during World War I in a spying conspiracy on behalf of 
Germany were tried in federal court.  See United States v. Fricke, 259 F. 
673 (S.D.N.Y. 1919); United States v. Robinson, 259 F. 685 (S.D.N.Y. 
1919).  A German member of the same conspiracy was subjected to 
military process.  See United States ex rel. Wessels v. McDonald, 265 F. 
754 (E.D.N.Y. 1920).  During World War II, the famous German 
saboteurs of Ex parte Quirin, 317 U.S. 1 (1942), received military 
process, but the citizens who associated with them (with the exception of 
one citizen-saboteur . . . ) were punished under the criminal process.  
See Haupt v. United States, 330 U.S. 631 (1947); L. Fisher, Nazi 
Saboteurs on Trial 80-84 (2003); see also Cramer v. United States, 325 
U.S. 1 (1945). 

Hamdi, 542 U.S. at 560 (emphasis added).  Although a majority of the Court in Hamdi 
held that citizen enemy combatants could be subject to military detention (just as the 
Court in Quirin had held that a citizen could be subject to prosecution by military 
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commission, see Quirin, 317 U.S. at 37-38), no member of the Court disputed that 
citizens historically had been treated differently from alien enemy combatants or that 
such historical treatment was fully consistent with the equal protection principles of the 
Constitution.  To the contrary, even with respect to the present armed conflict, the United 
States has drawn such distinctions since shortly after September 11, 2001, distinguishing 
between the alien enemy combatants detained at Guantanamo Bay from citizen enemy 
combatants, such as Yaser Hamdi, Jose Padilla, and John Walker Lindh, who were 
subject to military detention in the United States followed, in the latter two cases, by 
prosecution before Article III courts.  Congress can, and did, appropriately draw similar 
established distinctions by providing that military commissions under the MCA shall be 
used for alien unlawful enemy combatants. 

vii. These established distinctions are justified not only by history, but also by 
the practicalities of wartime circumstances.  Were the armed conflict with al Qaeda and 
the Taliban not primarily foreign in nature, the threat it poses to public safety would be 
either a criminal problem or an insurrection.  But the threat is ultimately a foreign threat, 
and distinctions between citizen and alien are no less inevitable in war than in 
immigration law.  The equal protection component of the Due Process Clause requires 
only that Congress have a rational basis before drawing a distinction between citizen and 
alien in the MCA, and the distinction drawn by the MCA is indeed rational.  Nothing in 
the Constitution requires that aliens and citizens be held to the same standard with respect 
to acts of war against the United States, see Harisiades, 342 U.S. at 586, 587 (“Under our 
law, the alien in several respects stands on an equal footing with citizens, but in others 
has never been conceded legal parity with the citizen. . . . So long as the alien elects to 
continue the ambiguity of his allegiance his domicile here is held by a precarious 
tenure.”) (footnotes omitted), and the Constitution permits Congress to approach the trial 
of enemy combatants in a piecemeal fashion—by legislating only with respect to alien 
unlawful enemy combatants in the MCA and reserving any legislation with respect to 
citizen enemy combatants for a later day.  See Lee Optical, 348 U.S. at 489 (“The 
problem of legislative classification is a perennial one, admitting of no doctrinaire 
definition.  Evils in the same field may be of different dimensions and proportions, 
requiring different remedies.  Or so the legislature may think.  Or the reform may take 
one step at a time, addressing itself to the phase of the problem which seems most acute 
to the legislative mind.”) (citation omitted). 

viii. Congress enacted the MCA in the wake of the most serious aggression 
ever against the United States on its soil by aliens affiliated with a foreign-based terrorist 
organization.  In balancing the national security interests of the United States against the 
interests of these alien enemy combatants, Congress thought it appropriate to use military 
commissions—which, as discussed, have traditionally been employed to try alien 
enemies—to bring those combatants to justice in appropriate cases.  As the Supreme 
Court explained in Hamdan v. Rumsfeld, 126 S. Ct. 2749 (2006), such commissions have 
historically been “convened as an ‘incident to the conduct of war’ when there is a need 
‘to seize and subject to disciplinary measures those enemies who in their attempt to 
thwart or impede our military effort have violated the law of war.’”  Id. at 2776 (plurality 
op.) (quoting Ex parte Quirin, 317 U.S. 1, 28-29 (1942)). 
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ix. The MCA authorizes rules of procedure and evidence that are adapted to 
the practicalities of trying combatants captured on a battlefield half a world away.  By 
enacting the MCA, Congress drew a reasonable distinction between, on the one hand, 
civilian courts (which will often involve purely domestic crimes) and courts-martial 
(which will often involve witnesses within the control of the United States), and, on the 
other hand, military commissions, where rigid “chain of custody” rules for evidence 
would be unworkable.  Similarly, the MCA’s rules on classified evidence, see, e.g., 10 
U.S.C. § 949d(f), reflect Congress’s legitimate concern that military commissions will 
frequently involve classified sources and methods, and Congress’s commitment that, in a 
time of war, our Nation’s intelligence sources and methods must be protected.  The MCA 
is a reasonable accommodation and balancing of these important interests, and 
accordingly complies with the equal protection component of the Due Process Clause.5 

x. In addition, notwithstanding the accused’s claim that he is somehow being 
targeted for inferior treatment before the law, the procedures under which he will be tried 
are robust, fair, and indeed, unprecedented in our Nation’s history.  As noted above, the 
Supreme Court in Boumediene noted that the procedures that the alien enemy combatants 
in Quirin and Yamashita appropriately merited deference from the federal courts.  See 
Boumediene, 128 S. Ct. at 2270-71.  As the Commission is aware, however, the 
procedures under the MCA go well beyond those upheld in the World War II tribunals.  
The accused is entitled to the assistance of defense counsel, see RMC 502(d)(6), 506; a 
right to reasonable discovery, including a right to exculpatory evidence or an adequate 
substitute if such evidence is classified, see RMC 701; the right to take depositions, see 
RMC 702; the right to call witnesses, see RMC 703; and many other rights that are 
carefully described in the Rules for Military Commissions and the MCA, including, for 
example, the presumption of innocence until proven guilty beyond a reasonable doubt, 
see 10 U.S.C. § 949l(c)(1).  In addition, the accused will have his case heard before an 
impartial judge, see RMC 902, and will have the right to challenge the impartiality of the 
members who will decide his guilt, see RMC 902.  Should the accused be convicted, the 
convening authority will be authorized to set aside a finding of guilty or to reduce the 
severity of the offense or punishment; the convening authority may never increase the 
severity of the offense or punishment.  See RMC 1107.  If the accused is convicted, he 
has the right to have his case reviewed by the Court of Military Commission Review.  
See RMC 1201.  Beyond that, the Rules for Military Commissions provide that the 
accused may petition for his case to be reviewed by the U.S. Court of Appeals for the 
D.C. Circuit, and even by the U.S. Supreme Court.  See RMC 1205. 

                                                 
5  We note that Military Judge Brownback in the military commission of United States v. Khadr 

rejected the same arguments advanced by Hamdan, and held—without relying on Boumediene—that Khadr 
was not entitled to the benefit of the equal protection component of the Due Process Clause, and “that even 
if such detainee were entitled to assert the Equal Protection Clause, Congress was authorized under the 
‘define and punish’ Clause to establish the M.C.A., despite the Equal Protection Clause.”  United States v. 
Khadr, D-014 Ruling on Defense Motion to Dismiss for Lack of Jurisdiction (Equal Protection), at 2 (15 
Mar. 2008).  
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c. Not only does the MCA not violate international law, the Supreme Court has 
never held that international law may invalidate an Act of Congress, such as 
the MCA.  

i. The accused argues that Congress has violated the equal protection 
component of the Due Process Clause by denying alien enemy combatants being tried 
under the MCA the opportunity to invoke the Geneva Conventions.  See Def. Mot. at 11; 
see also 10 U.S.C. § 948b(g) (“No alien unlawful enemy combatant subject to trial by 
military commission under this chapter may invoke the Geneva Conventions as a source 
of rights.”).  As an initial matter, the point is moot, because the MCA fully complies with 
Common Article 3 of the Geneva Conventions and Congress has so declared.  See id. 
§ 948b(f) (“A military commission established under this chapter is a regularly 
constituted court, affording all the necessary ‘judicial guarantees which are recognized as 
indispensable by civilized peoples’ for purposes of common Article 3 of the Geneva 
Conventions.”).  In any event, the accused cannot claim a constitutional claim out of his 
appeal to international law, because for purposes of domestic law, the MCA would 
control over any countervailing international obligation and indeed, the Geneva 
Conventions themselves are not self-executing, and thus do not have the force of law in 
U.S. courts, absent implementing legislation. 

ii. In Hamdan v. Rumsfeld, the Supreme Court held that the military 
commission authorized by the President to try the accused was ultra vires because it 
conflicted with the Uniform Code of Military Justice (“UCMJ”) and violated Common 
Article 3.  See Hamdan, 126 S. Ct. at 2786-97.   The Court held that Common Article 3 
could be invoked as a source of rights because a statutory basis for the military 
commissions that the President had authorized was Article 21 of the Uniform Code of 
Military Justice (“UCMJ”), which provides that military commissions may try “offenses 
that . . . by the law of war may be tried by military commissions.”6   The Hamdan Court 
reasoned that the reference to the “law of war” in Article 21 incorporated principles of 
international law, including the Geneva Conventions and Common Article 3.  See 126 S. 
Ct. at 2794. 

iii. Congress responded sharply to Hamdan’s holding that Common Article 3 
applied to the accused’s military commission by virtue of Article 21 of the UCMJ by 
amending Article 21 to provide that it would henceforth be inapplicable to military 
commissions authorized under the MCA:  “[Articles 21, 28, 48, 50(a), 104, and 106 of 
the UCMJ] are amended by adding at the end the following new sentence:  ‘This section 

                                                 
 6  At the time of the Court’s decision in Hamdan, Article 21 read, in its entirety, as follows:  
 

The provisions of this chapter conferring jurisdiction upon courts-martial do not deprive 
military commissions, provost courts, or other military tribunals of concurrent jurisdiction 
with respect to offenders or offenses that by statute or by the law of war may be tried by 
military commissions, provost courts, or other military tribunals.  

 
10 U.S.C. § 821 (2000). 
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does not apply to a military commission established under chapter 47A of this title.’”  
MCA § 4(a)(2).  Thus, the mechanism by which the Court in Hamdan applied Common 
Article 3 to military commissions (i.e., via Article 21’s use of the term “law of war”) was 
deliberately and surgically removed by Congress.  In amending Article 21 to make it 
inapplicable to military commissions, Congress and the President made clear that they 
did not regard the Geneva Conventions as self-executing.  Had they believed the 
Conventions to be self-executing, the amendment to Article 21—which was a clear 
response to the Hamdan decision—would have been pointless. 

iv. In addition, as early as Eisentrager, the Supreme Court commented that 
the Geneva Conventions are not self-executing and judicially enforceable.  In explaining 
the available remedies for purported Geneva Conventions violations (which formed the 
basis for the underlying habeas petition in Eisentrager) the Supreme Court noted that 

[w]e are not holding that these prisoners have no rights which the military 
authorities are bound to respect.  The United States, by the Geneva 
Convention of July 27, 1929, 47 Stat. 2021, concluded with forty-six other 
countries, including the German Reich, an agreement upon the treatment 
to be accorded captive.  These prisoners claim to be and are entitled to its 
protection.  It is, however, the obvious scheme of the Agreement that 
responsibility for observance and enforcement of these rights is upon 
political and military authorities.  Rights of alien enemies are vindicated 
under it only through protest and intervention of protecting powers as the 
rights of our citizens against foreign governments are vindicated by 
Presidential interventions. 

 
Eisentrager, 339 U.S. at 789, n. 14 (emphasis added).  In other words, purported 
violations of the Geneva Conventions are not to be corrected by the judicial branch, but 
rather by the political branches of our Government. 
 

v. Similarly, the Supreme Court in Hamdan assumed, for purposes of its 
decision, the correctness of the Eisentrager footnote: 

[w]e may assume that “the obvious scheme” of the 1949 Convention is 
identical in all relevant respects to that of the 1929 Geneva Convention, 
and even that that scheme would, absent some other provision of law, 
preclude Hamdan’s invocation of the Convention’s  provisions as 
independent source of law binding the Government’s actions and 
furnishing petitioner with any enforceable right. 

 
126 S. Ct. at 2794.  Accordingly, under Agostini, the Eisentrager footnote is still binding 
authority.  See supra at 5. 
 

vi. Likewise, the Supreme Court in the recent Medellin case noted that if 
treaties are judicially enforceable and interpreted by the judicial branch, “senators could 
never be quite sure what the treaties on which they were voting meant.  Only a judge 
could say for sure and only at some future date.  This uncertainty could hobble the United 
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States’ effort to negotiate and sign international agreements.”  Medellin v. Texas, 128 S. 
Ct. 1346, 1362-1363 (2008).  Based on this, the Medellin Court concluded that: 

Even when treaties are self-executing in the sense that they create federal 
law, the background presumption is that international agreements, even 
those directly benefiting private persons, generally do not create private 
rights or provide for a private cause of action in domestic courts.  
Accordingly, a number of the Courts of Appeals have presumed that 
treaties do not create privately enforceable rights in the absence of express 
language to the contrary.  
 

Id. at 1357 n.3 (citation, alteration and internal quotation marks omitted). 

vii. In enacting the MCA and amending Article 21 of the UCMJ, Congress 
and the President—the political branches of the federal Government charged with 
defining our Nation’s international obligations—determined that the MCA itself satisfied 
the international obligations of the United States and therefore provided that the accused 
could not directly invoke the Geneva Conventions before the military commissions.  
Congress and the President are entitled to define the extent of that treaty’s scope, and 
whether and to what extent it should have domestic force.  Cf. Medellin, 128 S. Ct. 1346. 

viii. Moreover, even if international law called for some system of military 
commissions different from that authorized by the MCA, there is absolutely no doubt that 
international law would yield to an Act of Congress.  See, e.g., TMR Energy Ltd. v. State 
Prop. Fund of Ukraine, 411 F.3d 296, 302 (D.C. Cir. 2005) (“Never does customary 
international law prevail over a contrary federal statute.”); Guaylupo-Moya v. Gonzales, 
423 F.3d 121, 136 (2d Cir. 2005) (“[C]lear congressional action trumps customary 
international law and previously enacted treaties.”); Comm. of U.S. Citizens Living in 
Nicaragua v. Reagan, 859 F.2d 929, 938 (D.C. Cir. 1988) (“Statutes inconsistent with 
principles of customary international law may well lead to international law violations.  
But within the domestic legal realm, that inconsistent statute simply modifies or 
supersedes customary international law to the extent of the inconsistency.”); see also The 
Paquete Habana, 175 U.S. 677, 700 (1900) (explaining that international law is relevant 
to U.S. courts “where there is no treaty and no controlling executive or legislative act or 
judicial decision”).7 

                                                 
7  Similarly, even if Common Article 3 were found to contain an equal protection principle, the 

MCA would be fully consistent with that principle, just as it is with the Due Process Clause, and in any 
event, Common Article 3 could not trump the MCA, because Congress always retains the authority to 
abrogate or repeal a treaty by a later-enacted statute.  See, e.g., Edye v. Roberston (Head Money Cases), 
112 U.S. 580, 599 (1884) (“A treaty is made by the President and the Senate.  Statutes are made by the 
President, the Senate, and the House of Representatives.  The addition of the latter body to the other two in 
making a law certainly does not render it less entitled to respect in the matter of its repeal or modification 
than a treaty made by the other two.  If there be any difference in this regard, it would seem to be in favor 
of an act in which all three of the bodies participate. . . . In short, we are of opinion that, so far as a treaty 
made by the United States with any foreign nation can become the subject of judicial cognizance in the 
courts of this country, it is subject to such acts as congress may pass for its enforcement, modification, or 
repeal.”); see also Reid v. Covert, 354 U.S. 1, 18 (1957) (“This Court has also repeatedly taken the position 
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ix. Nor does the canon of construction articulated by Murray v. Schooner 
Charming Betsy, 6 U.S. (2 Cranch) 64 (1804), stand to the contrary.  There, the Supreme 
Court held that an ambiguous statute should be construed, to the extent possible, not to 
conflict with international law.  See id. at 118.  As the Court of Appeals has explained, 
however, “[t]his canon of statutory interpretation . . . does not apply where the statute at 
issue admits no relevant ambiguity.”  Oliva v. U.S. Dep’t of Justice, 433 F.3d 229, 235 
(2d Cir. 2005).  As the accused readily concedes, the MCA unambiguously extends 
jurisdiction only to alien unlawful enemy combatants.  See 10 U.S.C. § 948d(a).  Thus, 
Charming Betsy’s canon of construction does not apply. 

x. In the MCA, Congress unambiguously authorized the use of military 
commissions with respect to alien unlawful enemy combatants.  The MCA’s 
jurisdictional provision meets any equal protection principles potentially immanent in 
international law.  Moreover, because an Act of Congress would trump international law, 
any analysis of international law with respect to the present question is irrelevant.  The 
motion to dismiss all charges for lack of jurisdiction should be denied. 

d. Conclusion 

i. Alien enemy combatants held outside the sovereign borders of the United 
States who have no connection to the United States other than their confinement possess 
no rights under the equal protection component of the Due Process Clause.  Moreover, 
even if the accused were to possess constitutional rights, the MCA’s application only to 
alien unlawful enemy combatants is a rational distinction that the United States 
historically and properly has drawn when at war with foreign enemies.  Finally, the 
MCA’s jurisdictional provision comports with international law and the Geneva 
Conventions, and, in any event, is enforceable regardless of international law.  

ii. The Government respectfully requests that the Military Judge rule both 
that the equal protection component of the Due Process Clause does not apply to the 
accused, and that, even if it does, the jurisdictional provision of the Military 
Commissions Act fully complies with such constitutional protections. 

7. Oral Argument:  In view of the authorities cited above, which directly, and 
conclusively, address the issues presented, the Prosecution believes that the motion to 
dismiss should be readily denied.  Should the Military Judge orders the parties to present 
oral argument, the Government is prepared to do so. 
                                                                                                                                                 
that an Act of Congress, which must comply with the Constitution, is on a full parity with a treaty, and that 
when a statute which is subsequent in time is inconsistent with a treaty, the statute to the extent of conflict 
renders the treaty null.”); Whitney v. Robertson, 124 U.S. 190, 194 (1888) (“By the Constitution a treaty is 
placed on the same footing, and made of like obligation, with an act of legislation.  Both are declared by 
that instrument to be the supreme law of the land, and no superior efficacy is given to either over the other. 
. . . [B]ut, if the two are inconsistent, the one last in date will control the other . . . .”).  Thus, even if 
(contrary to the law and to the expressed declaration of both the President and Congress), Common Article 
3 were in tension with the MCA’s jurisdictional requirement, the MCA would be lawful and enforceable, 
notwithstanding anything in Common Article 3, the Geneva Conventions or any other earlier-enacted treaty 
to the contrary. 
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8. Witnesses and Evidence:  All of the evidence and testimony necessary to deny 
this motion is already in the record.  

9. Certificate of Conference:  Not applicable. 

10. Additional Information:  None. 

11. Attachments:  None. 

 

     Respectfully submitted, 

 

TIMOTHY D. STONE                                                                 
LCDR, JAGC, USN                                                                      
Prosecutor   
 
            /s/ 
JOHN MURPHY 
DEPARTMENT OF JUSTICE 
Prosecutor  
 
         /s/ 
OMAR ASHMAWY 
MAJ, JA, USAF 
 
              /s/ 
CLAYTON TRIVETT 
OFFICE OF MILITARY COMMISSIONS 
Prosecutor 

 



UNITED STATES OF AMERICA D-043 

v. PROSECUTION SUPPLEMENTAL 
AUTHORITY 

SALIM AHMED HAMDAN 

16 July 2008 

1. Timeliness: This motion is filed by the request of the Military Judge during oral 
argument on 14 July 2008. 

2. Discussion: 

i.	 During oral argument on 14 July 2008, the Prosecution made reference to the 
evidentiary standard of the International Military Tribunal at Nuremberg, the 
International Military Tribunal in Tokyo, the International Criminal Tribunal for 
the former Yugoslavia, the International Criminal Tribunal for Rwanda, and the 
International Criminal Court. The Military Judge asked for supplemental 
authority in support of the Prosecution's argument. The Prosecution referred the 
Military Judge to P-003 (the motion to pre-admit The al Qaida Plan) as 
containing the supplemental source material the military judge sought. Upon 
review, although the two international military tribunals following World War II 
were cited in P-003, the Prosecution has determined that the other referenced 
tribunals were not. 

ii.	 To further clarify the Prosecution's position regarding the above-referenced 
tribunals, the Prosecution notes that nothing in the equal protection component of 
the Due Process Clause would authorize this Commission to consider, in 
assessing whether he has been denied equal protection of the laws, any rights the 
accused might otherwise enjoy in a foreign tribunal. The Prosecution was only 
illustrating that individuals accused of war crimes in international tribunals face 
substantially similar evidentiary standards as those provided in military 
commissions. As the Prosecution argued in its written pleading filed on 10 July 
2008, the accused is not entitled to the benefit ofthe equal protection component 
of the Due Process Clause. 

111.	 Even if the accused were entitled to such protection, the federal Government-in 
the course of waging a war against foreign enemies that have attacked America 
and its allies at home and abroad-may properly consider the citizenship of those 
it seeks to punish for violating the law of war. The federal Government's 
distinction in the Military Commissions Act ("MCA") between citizen and alien 
is a reasonable and rational response posed by the foreign threat represented by al 
Qaeda and the Taliban, and easily satisfies the applicable rational basis standard, 



as we have elaborated in greater detail in our written submission to the 
Commission. I 

Respectfully submitted, 

/Ze
PROSECUTOR 
OFFICE OF MILITARY COMMISSIONS 

I The Government wishes to emphasize that the relevant comparison in this case for equal protection 
purposes is between the treatment accorded alien unlawful enemy combatants under the MCA and U.S. 
citizens, and not between the treatment accorded alien unlawful enemy combatants under the MCA versus 
such persons in foreign tribunals. The accused has cited no authority to the contrary and the Government is 
aware of none. Because the MCA's distinctions between citizen and alien are appropriate when 
prosecuting a war against foreign foes, even if the equal protection component of the Due Process Clause 
were to apply to Hamdan, only rational basis scrutiny would be appropriate. 

2 
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