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In 2009, the U.S. Supreme Court issued a decision in a case captioned Mohawk
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Only five months after the U.S. Supreme Court issued its ruling in Mohawk Industries , the Pennsylvania Supreme
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Top Courts Value the Attorney-Client Privilege Differently

Court agreed to decide whether to continue to allow collateral order appeals in Pennsylvania that are now
precluded in federal court under the Mohawk Industries decision. Pennsylvania's highest court announced its answer
to that question last month in a case captioned Commonwealth v. Harris.

In its ruling in the Harris case, the state Supreme Court explained that it disagreed with the rationale of the U.S.
Supreme Court's decision in Mohawk Industries and that, as a result, collateral order interlocutory appeals as of
right would continue to remain available in the Pennsylvania state court system of orders to turn over material that
the appealing party claims should be immune from disclosure under the attorney-client privilege.

In explaining its reasoning for reaching a result in conflict with the U.S. Supreme Court's decision in Mohawk
Industries , the state Supreme Court wrote that interlocutory appeals by permission and mandamus review are not
as readily available under Pennsylvania law as they may be under federal law. Pennsylvania's highest court also
disagreed with the U.S. Supreme Court's view that postponing appellate review of orders to disclose privileged
information until final resolution of the entire case would not threaten to inhibit otherwise confidential exchanges of
information between clients and attorneys.

| was surprised by the U.S. Supreme Court's ruling in Mohawk Industries prohibiting collateral order appeals as of
right from trial court decisions ordering the production of materials claimed to be protected from disclosure under the
attorney-client privilege. | thus believe that the state Supreme Court reached the correct result in its recent ruling in
Commonwealth v. Harris , refusing to follow the U.S. Supreme Court's holding in Mohawk Industries.

Nevertheless, whether to allow an immediate interlocutory collateral order appeal as of right from an order requiring
the production of material claimed to be covered by the attorney-client privilege is a difficult question to answer
categorically. In cases where a trial court has committed reversible error in ordering the disclosure of materials that
should be protected from disclosure under the attorney-client privilege, allowing an immediate collateral order
appeal as of right will vindicate very important interests.

By contrast, in a case in which the claim of attorney-client privilege is obviously insubstantial, or the trial court's
ruling rejecting the claim of privilege is clearly correct, allowing an immediate interlocutory collateral order appeal as
of right only serves to impose substantial additional expense and approximately one year's worth of additional
delay, if not more, on the otherwise orderly resolution of a case in the trial court. Thus, in Pennsylvania, the
appellate courts should consider making available some sort of initial expedited review where the party that won in
the trial court contends either that the claim of privilege is insubstantial or that the trial court's decision is obviously
correct and thus not deserving of full-blown appellate review.

It's not every day that the Pennsylvania Supreme Court chooses to take advantage of the opportunity to have the
last word in disagreement with the U.S. Supreme Court. On the issue of allowing immediate collateral order
interlocutory appellate review as of right for orders mandating disclosure of information claimed to be protected
under the attorney-client privilege, | believe that the state Supreme Court reached the correct result. It would be
even better, however, if the costly and time-consuming collateral order review could somehow be limited only to
those cases where a potentially valid claim of privilege is at stake and the appeal is not being taken simply for delay
and to increase the cost of obtaining a final resolution of the entire case.

Howard J. Bashman operates his own appellate litigation boutique in Willow Grove, Pa., a suburb of Philadelphia.
He can be reached via e-mail at hjp@hjbashman.com and via phone at 215&ndash;830&ndash;1458. You can
access his appellate Web log at http://howappealing.law.com.
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