Case 1:07-cv-01586 Document 31  Filed 04/17/2007 Page 1 of 31 @ﬂ(

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HEIDI ZAMECNIK, a minor, by
and through her parents,

LINDA ZAMECNIK and CARL
ZAMECNIEK, and ALEXANDER NUXOLL,
a minor, by and through his
parentg, MICHAEL and PENNY
NUXOLL,

Plaintiffs,

v, No. 07 C 1586
INDIAN PRAIRIE SCHOOL DISTRICT
#204 BOARD OF EDUCATION,

HOWARD CROUEE, in hieg official
capacity asg Superintendent

of Indian Prairie School
District #204, MICHAEL POFF,

in his cofficial capacity as
Principal of Neugua Valley High
School, and BRYAN WELLS,
individually and in his cfficial
capacity as Dean of Students
Neugua Valley High School,
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Defendants.

MEMORANDUM OPINION AND ORDER

A. INTRODUCTLON
Heidi Zamecnik and Alexander Nuxoll, high school students
suing by their parents, move for preliminary relief to enjoin
achool officials from preventing them from expressing their

opposition to homosexuality by engaging in a day of silence and
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expressing their views with a specific message. The igsue before
the court is very narrow. The school officials have made clear
that they do not intend to prohibit plaintiffs from expressing
opposition to homosexuality, but that they oppose only, as
derogatory, the use of the phrase "Be Happy, Not Gay" on a
t-shirt, button, or sticker. S8chool officialas indicate that a
positively-worded phrase such as "Be Happy, Be Straight" would
be acceptable. They liken the phrase "Be Happy, Not Gay" to
eXpregsions such as "Be Happy, Not Christian," "Be Happy. Not
Jewish," or "Be Happy, Not Muslim," which they say would be an
offensive interference with the rights of other students and pose
a risk of disruption in a secondary school setting where they are
responsible for young students and an educational mission.
Plaintiffs Heidi Zamecnik and Alexander Nuxcll are

students at Neuqua Valley High School ({"NVHS"}, which is part of

Indian Prairie School District No. 204. The high school is
located in Naperville, Illineis, one of Chicago's most populous
suburbs, and has approximately 4200 students, including a variety
of races, religions, ethnic backgrounds, and sexual orientations.

zamecnik is a senior and Nuxoll is a freshmen.® The Board of

IThe case is brought on each student's behalf by each
student's parents. For simplicity in presentation, today's
ruling will refer to the studenta themselves as the plaintifis.
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Education of District 204, the District's Superintendent, NVHS's
Principal, and NVHS's Dean of gstudents are named ag defendants.
The Gay/Straight Alliance ("GSA") student group at NVHS
hag activities scheduled at the scheool for a "Day of Silence" on
april 18, 2007. This is a day intended to protest anti-gay
discrimination and express support for tolerance of gays. It ig
part of a national event sponsored by the Gay. Lesbian and
Straight Education Network. This event has occurred at NVHS
aince 2003. samecnik was at scheol for Days of Silence in her
freshman, @ophomore, and junior years. On the Day of Silence,
some students wear labels identifying them asg Day of Silence
participants. They generally remain silent during the day, but
may be required to speak 1in classes Or when a spoken response is
deemed necessary by a school staff member. Many students and
some staff members wear shirts during the day expressing their

gupport for GSA. In 2006, this shirt included the phrase "Be Who

You Are."

rlaintiffs profess sincere Christian religious beliefs
whichk condemn homosexual behavior as immoral. They also believe
that homosexual behavior is damaging to homosexual individuals as
well as soclety in general. This year and in the past, the
alliance Defense Fund ("ADF") has promoted an event called the
"Day of Truth" for the day after the Day of Silence. They

promote wearing a shirt that has the ADF logo and "day of txuth"
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on the front and "The Truth cannot be silenced" and the Day of
Truth organization's websgite address on the back.

In 2006, Zamecnik remained sgilent on the day after the
Day of Silence. She alsc wore a t-shirt that had "Be Happy, Not
Gay" on the back. School officials, however, required that she
cross off "Not Gay." While plaintiffs' complaint includes claims
foer nominal damages regarding the 2006 events, those claims are
not the subkject of today's ruling. Pregently before the court is
plaintiffe' wmotion for preliminary injunction regarding speech
activity they desire to engage in on this year's Day of Truth,
April 19, 2007. Beth plaintiffs desire to remain silent on that
day. Defendants have represented that they will permit
plaintiffs to remain gilent in the same manner that ig permitted
on the Day of Silence. That is, plaintiffs may remain silent
except as required for claassroom activity or when gspeech is
deemed necessary by school staff. This iz acceptable to
plaintiffs, so their remaining silent on April 1% is not at issue
regarding the preliminary injunction.

As to any butteons, stickers, or t-shirts that plaintiffs
may display or wear thisg year, defendants have represented they
will permit the t-shirt promoted by ADF for the Day of Truth.
Defendants would also permit positive gtatements such as "Be
Happy, Be Straight" or "Stralght Alliance." Defendants, however,

will not wveluntarily permit negative statements that are
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derogatory of homosexuals. Plaintiffs' intention on April 19 is
to display or wear buttons, stickers, or t-shirts containing the
mezsgage "Be Happy, Not Gay." Defendants conzsider "Not Gay" to be
an offensive, dercgatory mesgage. The narrow issue presently
before the court is whether plaintiffe are entitled to a
preliminary injunction prohibiting defendants from forbidding
that they display, while in schoecl, the message "Not Gay" as part
of the yphrase "Be Happy, Not Gay."

Ordinarily, when material factual issues are in dispute,
a motion for preliminary injuncticn should neot be resolved,
particularly in favor of granting relief, without first providing
an opportunity for the presgentaticn of live testimony., See

United States v. Board of Education of Cityv of Chicagg, 11 F.3d

668, 672 (7th Cir. 1993); Charles Alan Wright, Arthur R. Miller,

& Mary Kay Kane, Federal Practice & Procedure Civil 2d § 29489

ar 222-30 (1995). However, one or both parties c¢an agree to have
any factual disputes resolved on written submissicns. See id,

at 220. Alsoc, 1f written submisgiong indicate there ig no
material factual dispute, the motion can be regolved on written
submigsions. Id. at 221-22. In making factual determinations
for preliminary relief, the court is not limited to evidence that
would be admissible at trial nor are the affidavitas required to
comport with the stricter rules applicable to summary judgment

affidavits. See 1d, at 215-20.




